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REMARKS

Claims 1 through 12 are in ihe application as filed.

Claims 1-12 stand rejected under 35 U.S.C, 103(a) as unpatentable over U.SPatent

6,162,180 (Meisel et al) in view of U.S. Provisional Application for Patent 60/107,707 (Mans et

al).

The primary reference relied on by the Examiner has been misread and misapplied by the

Examiner.

Claim 1 recites, inter alia: "downloading via the Internet a medical testing program from

a server* said medical testing program being utilized to provide non-invasive cardiovascular

function related test measurement data:

coupling at least one non-invasive Bensor to Baid Internet device, Maid at least one sensor

being non-invasivelv counted to and disposed on a patient to obtain impedance test

measurement data
"

The Examiner in an attempt to meet the language ofApplicant's claimed invention states

that Meisel teaches
* v
a medical testing program being utilized to provide non-invasive

cardiovascular function (column 1. lineB 58-60)" and "coupling at least one non-invasive sensor

to the Internet device, the at least one sensor being non-invasivelv coupled to and disposed on a

patient to obtain impedance test measurement data (column 1, lines 58-60; column 2* lines 3-

17)"

At no place does Meisel show, teach or suggest the use of a sensor that is non-invasively

coupled to a patient. To die contrary, Meisel utilizes implanted sensors. The "non-invasive"

aspect of Meisel utilizes invasive sensors that are implanted in the patients body, When
Meisel refers to invasiveness. Meisel refers to the chawing of blood from die right ventricle of

the patient's heart to determine oxygen saturation. (See col. 1, lines 14-23).

The h

lion-invasive" aspect of the system of Meisel pertains to the fact that a sensor is and

must be invasively implanted in the heart. Only after die sensor is implanted in die heart and left

in place, is die system "non-invasive". This is made particularly clear in the second paragraph

of the Summary of the Invention wherein Meisel clearly states:

A non-invasive cardiac monitoiing system in accordance with the principles of the

present invention utilizes an implantable medical device previously implanted in a

human body which is coupled to an oxygen sensor situated in the heart ."

From this description alone, it is clear that die ^ion-invasive" aspect of Meisel lias

nothing at all to do with whether an invasive sensor is utilized. The h

lion-invasive" aspect of the
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"system" requires an invasive sensor to be implanted in the heart of the patient. The Meisel

patent is replete with references to the sensor being implanted in die body of die patient, and i«

also shown in FIG.l as sensor 17. Rattier than pointing to each and every occurrence in Meisel

where it in made clear diat the invasive sensors are utilized, the Examiner is invited to reread the

reference.

Based on the foregoing alone. Applicant's invention is not shown, taught or even

remotely suggested by Meisel. In fact Meisel teache* aw ay from Applicants use of non-invasive

sensors as recited in the claims.

Ill addition, contrary to the Examiner** contention at page 2 that Meisel teaches obtaining

"impedance test measurement data" Meisel does not even utilize die term "impedance". It is

respectfully submitted tiiat the Examiner lias misread Meisel, As pointed out in Applicant's

specification, impedance test measurement data results from specific impedance measuring.

Impedance is an electrical quantity that is a measure of the resisfcance/capacitance/iiiductance

along a conductive path. The oxygen sensor of Meisel provides 'Venous oxygen saturation

data". It does not provide impedance test measurement data . Meisel is absolutely silent on

impedance test measurement.

On this additional basis Applicant' claimed invention is not shown, taught or suggested

by Meisel

It is noted diat the Examiner's comments at the fust fttll paragraph ofpage 3 do not make

any sense beyond die statement that "Meisel et al do not explicitly teach die downloading of a

medical testing program via the Internet from a server."

Hie Examiner points to Maus et al as teaching the downloading of a medical testing

program via the Internet from a server." The Examiner states that it would be obvious to modify

Meisel by downloading medical testing programs so diat patients may upload programs.

However, tixere is no suggestion in Meisel that downloading of programs is even

considered. There is no indication in the Examiner's suggestion as to why one skilled in the art

would modify Meisel as suggested by the Examiner,

In addition, the Examiner at page 4, states diat Meisel does not teach utilizing a trending

algorithm on the history. The Examiner points to Maus as utilizing a trending algoridun and

points to page 5, line 27 to page 6, line 6. However, the Examiner misstates what the teachings

ofMaus are. Maus is silent on utilizing any trending algoritiims and merely states that a "report

may include a trend analysis showing hW cholesterol, blood glucose, and weight levels have

changed over multiple readings." The passage pointed to by the Examiner does not suggest die

use of trending algorittuns.

The passage pointed to does not suggest the use of trending algorithms to ""maintaining a

history of test measurement data and cardiac function teat data for said patient" and "utilizing a
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trending algorithm on said history to develop a medical condition trend for said patient" as

recited in claim L

It is respectfully submitted that the Examiner is not following die examination standards

for determination of obviousness.

The Examiner's attention is drawn, in particular, to MFEP 706.02(j) and MPEP 2143

and the three basic criteria diat must be set out to establish a prima facie case of obviousness.

The fust criteria is that "diere must be some suggestion of motivation, either in the

references themselves or in the knowledge generally available to one of ordinary skill in die art

to modify die reference or to combine reference teachings/"

"Second, there must be a reasonable expectation of success,"

"Finally, die prior art reference (or references when combined) must teach or suggest all the

clnim limitations The teaching or Miiggeution to make the claimed combination and the

reasonable expectation of success must both be found in the prior art and not based on

applicants disclosure/ * MPEP 2143 quoting In re I'oeck

MPEP 706.02(j) quotes fir Porte Clctpp: "To support the conclusion diat the claimed

invention is directed to obvious subject matter, either die references must expressly or impliedly

suggest the claimed invention, or the Examiner must present a convincing line of reasoning as to

whv the artisan would have found die claimed invention to be obvious in light of the teachings of

die references/'

MPEP 2143.01 clearly points out tiiat die
vv
level of skill in die art cannot be relied upon to

provide the suggestion to combine references"^ Corp, v, VSI Int't Inc,

MPEP 2143.01 further provides the clear guidance that: "A statement tiiat modifications

of die prior art to meet the claimed invention would have been "well Within die ordinary skill of

die art at the time the claimed invention w as made" because die references relied upon teach diat

all aspects of the claimed invention were individually known in the art is not sufficient to

establish a prima facie case of obviousness without some objective reason to combine die

teachings of the references." citing Ex parte Levengood

MPEP 2143,01 further clearly provides die guidance that the proposed modification of

die prior art cannot change die principle of operation of die prior art reference.

The Examiner's attention is also directed to MPEP 2144.03 which clearly sets forth the

standards, in accordance with hi re Zurko and the otiier cases cited tiierein, for reliance on "well

known" prior art. The Examiner's attention in particular is directed to 2144.03 C wherein "If

4
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applicant challenge** a factual assertion a« not properly officially noticed or not properly bmed

upon common knmxiedse, the Examiner must support the finding with adequate evidence
"

There is no suggestion in either of the references applied to claim 1 that they may be

combined as suggested by die Examiner.

For the reasons set forth above, claim 1 is not shown, taught or made obvious by the

references taken singly or in combination.

The remaining claims all depend from claim 1 and add further limitations. Accordingly,

the remaining claims are likewise not shown, taught or made obvious by the references taken

singly or in combination.

With respect to claims 2 and 3 ? the Examiner without any basis suggests that it would be

obvious to 'include an instructional guide hi the device." None of the references suggests that

The Examiner points to a passage in Meisel in which a label affixed to a device includes

operation instructions. It is submitted that such a teaching does not lead to the modification

suggested by the Examiner. It is requested that the Examiner provide adequate evidence to

support the Examiner's assertion.

For this additional reason claims 2 and 3 are not shown; taught or made obvious by the

references taken singly or in combination.

With respect to claims 4 and 5, it is believed that the Examiner intended the basis for the

rejection to be Meisel in view of Maus. However, the Examiner mistakenly points to page 6 -

page 7 of Maus as showing executing a data verification program. In fact what is discussed by

Klaus is the use of a standard test strip not a data verification program.

For this additional reason, claims 4 and 5 are not shown, taught or made obvious by the

references taken singly or in combination.

With respect to claim 6\ the Examiner notes that neither reference teaches 'Mums tailing

die medical testing program..." However, the Examiner without pointing to any basis in either

reference for doing so, states that one of ordinary skill in the art would include the iminstailing

feature. It is respectfully submitted that there is no basis for the conclusion diat the Examiner

reaches and tiiat there is no apparent reason for modifying the teachings of the references as the

Examiner suggest*;. It ia requested that die Examiner provide adequate evidence to support the

Examiner's assertion.
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In addition, the Examiner's rejections of claims 10 and 12 rely upon teachings in the

references of the use o£ impedance testing. However, the Examiner's rejections are not well

founded since the references arc absolutely silent on impedance testing,,

ft is clear that the Examiner has not properly read or applied the references. The primary

reference does not utilize non-invasive sensors, but expressly teaches the use of implanted

sensors. "Neither reference teaches the use of impedance measurement testing,

Accordingly, none ofthe claims in the application are shown, taught or made obvious by

the references.

Once again, the Examiner is reminded that prosecution of this application has, to date,

been piecemeal, Piecemeal prosecution is expressly prohibited by the M.P.E.P. Tn addition, the

Examiner is reminded that U must be assumed that the Examiner's examination of the

application is complete. Since no amendments are made to the claims, no new basis for rejection

is presented. Applicant is entitled to rely upon the Examiner's search as being complete.

None of the claims in the application are shown, taught or made obvious by any of the

references ofrecord taken singly or in any combination.

It is respectfully submitted that the claims in the application are patentably distinct from

all the references that have been cited or applied by the Examiner, At this time, H is respectfidly

submitted that further prosecution on the merits is no longer necessary nor required. It is

specifically requested that the Examiner withdraw the rejections.

Tn view of the foregoing comments, it is believed that all the claims presently in the application

arc in condition for allowance. Reexamination and reconsideration are requested. It is further

requested that

the claims be allowed and that this application be passed to issue. An early notice of allowance

would be appreciated.

Respectfully submitted,

DONALD^LKNK§ZUS, P.C

Dated: January 12, 2005 By: /^/^
/
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